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At the moment the hottest topic around is self-employment because HMRC seems 
to be stepping up and intervening in the issues surrounding employment status. 

Reality Check
The case of Hermes...

Prime Minister Theresa May recently announced a review of workers’ rights, amid concerns that almost half a million Britons 
could be wrongly classed as self-employed. The review will look at whether the national living wage is being undermined, and 
what changes in legislation may need to be implemented as a result.

Business minister Margot James responded to a report from MP Frank Field that investigated 98 complaints from Hermes 
couriers by requesting HMRC to investigate the firm.  

HMRC is now investigating pay rates for Hermes’ delivery drivers and it has shone an even bigger spotlight on employment 
status and minimum wage.  

The allegations against Hermes are that they pay their drivers less than the national living wage by classifying them as self-
employed instead of employees. Because of this they lose out on holiday pay, sick pay, pensions, and maternity leave and 
can lose their job if they can’t get to work for any reason.  

This is very similar to another delivery company called Deliveroo and a number of cycle courier services that are all awaiting 
employment tribunals. 

How did this all start?

Jane Ellison, financial secretary to the Treasury, threatened “strong action” when companies “force staff down routes [that] 
deny them the employment rights and benefits they are entitled to” in order to reduce costs.

Paul McFarlane, partner for employment, pensions and immigration at Weightmans, said “Organisations of all sizes can 
expect to have their employment practices scrutinised if they appear, even inadvertently, to be unfairly passing business 
costs and risk onto their staff.”

If you are found to be doing any of the above, you could be fined up to 100% of the tax owed. The treasury has announced 
that it is owed more than £300m in lost national insurance contributions. 

What does this mean?

Are gig economy workers employees? 

The investigation into Hermes and Deliveroo is just the tip of the iceberg. MPs are launching inquiries into all casual 
employment, agency work and the informal gig economy due to the fears of exploitation. 

Ed Vaizey, a senior Conservative MP, has called for self-employed workers in the “gig economy” to be guaranteed the 
legal minimum wage. Because of this it is vital that employers understand the legal implications around the current 
employment law for this model.
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UK legislation doesn’t currently define “employment status” but instead uses indicators that are developed from case law 
to identify it. This means that determining who is and who isn’t an employee isn’t always easy. 

In the eyes of the law someone is an employee when they work under a contract of service or apprenticeship. There are 
3 core elements that identify this: 

1) Personal performance of the relevant services

2) An obligation on the parties to provide and undertake work – referred to as ‘mutuality of obligation’

3)	 Sufficient	control	by	the	“employer”	over	how	and	when	services	are	carried	out,	which	means	the	individual		
 is not autonomous 

If there is a lack of any one of these elements then it brings employment status into question but even if they are there, 
that isn’t the end of it! 

To qualify as employment there also needs to be an assessment of the parties intentions and the reality of their working 
arrangements. 

The characteristics that constitute the legal principles of employment, such as prolonged periods of commitment, 
exclusivity and so on, don’t apply to the  much more casual working arrangements that we see in today’s technological 
world. 

Technology is a huge factor in modern day business models because it is used to shorten supply chains and can often 
be used to cut out middle men and women but also open up opportunities for new skills and roles. 

All of this is indicative of the fact that the law needs upgrading to get with the times but currently this seems like 
something that will not be happening for quite some time. It appears nobody wants to take on that messy job!  
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